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Legislative Fiscal Bureau . s o
One East Main, Suite 301 » Madison, W1 53703 - (64.)8) 26(, 334.7 Fas (ﬁog) ’67 5373 j’.

TO: Representative Foti and Senator Chvala

FROM: Rachel Carabell, Fiscal Analyst

SUBJECT: Assembly Budget Provisions Regarding Invesn gauons of lhe Sal:, of Tobfmcu Pmducts
to Minors

‘ At your request, [ am providing this memorandum to 1d¢nufy nhanges fo the Aﬁsembly
i budget provision regarding investigations of the sale of tobacco products to mmors lo reﬂact an
- agrecment between Scnate and Assembly Conference Corrmuttee mcmbers

The 1999-01 biennial budget bill, as passed by the Assembly, creales a new bubchapter under

\ Chapter 254 of the statutes relating to investgations of thg sale”'or gm of' c1ga,rettes or’ rohacco
| products to minors. This new subchapter establishes procedures ‘that: the: state d.nd local
| governments must use to conduct investigations into the saléof tobacco; products and: reqmres that
|any investigations be performed in strict conformiry with the’ new. subchapter The Aisembly bill
lmcludes a number of provisions regarding the Department of Healthi and’ Fa.'rmly Semces (DHFS)

‘authority, sample selection. investigation procedures and cnforcemem Thc modxﬁcatlons to the
Assembly provision are summarized below.

/

Modification 1 - Number of Investigations for Enfomammt, Spec:ﬁ that no reta;ler may
be subject to unanndunced investigations more than twice annually Sfor. rhe purpases oj eryforcmg
the prohibition against the sale of tobacco products to minor un!ess zhat retajler:is faund in
violarion of the prohibition during borh investigations. In rhu ase;. zhens would be m:!‘;.l\!mll on;the
i humber of unannounced investigations of that reailer.

Under the Assembly provision, a retailer would be subject m an unannounced mves.tlganon
once annually.

\Aﬂodtﬁmﬂan 2 - Photograph/Videotape of Minor: Spectfy that a phomgrqph or wdeaf.ape
c‘sf a minor participating in an unannounced investigation must be m[«m onv !he day !hemmmar
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Thu phatograph
“ canducred :

\/Mad:ﬁcatmn 3 ” Samp.{e $elecnon Delete provisions that would require agenc zefﬂ‘
“fondslc ting. regm’ar :r;specnons 19'include establishments where a minor's access is restricred under.'
ii.aurrenr Idw. mch ‘as ban”‘ amr and adulr enterrainment establishments, in its sample af’.-

: l"he Assembly; rovmmn wcul‘d require that the survey of retail establishments include all*
"'estabhshments requued m comply with the prohibition against the sale of tobacco products to:*
;f:rmnor-; inc ludmg a barroam and a pmvate place of business other than a retail establishment. E

/ Modyﬁcatwn 4 Nonce of a Violanan. Specify thar the owner or employer of the agency?;:
dicensed to- sell rc)bacw pmdwcrs bé: notified within 72 hours of a vilarion, rather than 24 hours as -
requzred by (he Assembly praw.sum ‘Delete the provision thar would require that the person wha::;f*-
sold or. distributed the tobaced pradz]‘zcts to the minor be notified within 24 hours of a violation. *
Furrhe.vr 5pe1:zfy that.{_v:he agency wnfiuctmg the investigation would meet this requirement if it~
maker a goad-fai:h fort el nonﬁz rhe Frwner or employer of the violation.

: The Abaembly prowslo '.rcqmre!s with the exception of investigations conducted as required ;.7
undcr the Synar Amcndmen :'en a minor is provided or sold tobacco products as part of =
mvesuganons conduco;ecl under't s}pﬂnvmon notification of the violation within 24 hours to the - -
tetailer: or the re:!eulcxs empleye m qgent and the person who sold or distributed the tobacco

products to th; mmor

‘
I

] Modxﬁcamm 5 Notwe of Investiganan Specify that agencies must notify DHFS and the
reta:ler-;-.' thm ten'day.x rm:her than seven days, of an unannounced investigarion and the results of

rhw mvesugatzon ,' mludmg zf no. vmlatian was found, written notice to that effect.

Thp A.ssﬂmbly provxslon requu:est that such notificarion would occur within seven days of the

Madzﬁq:atmn 6 Natu:t af Mthars Age. Specify that in reporting the results of an
investigation m DHFS and Jhe romul&f:ri the agency would be required 10 include the minor’s age, ~
mther n!mn thf: mmor 5 date of izirth as; reqmred under the Assembly provision. o

) The Assernbly pmvmon wou)d rqquue the agency to provide DHFS and the retailer with the
name and po«mxon of rhe agenc‘ys employe who supervised the investigation, the minor’s date of -

Page 2
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birth, the date a.nd nme ot the lanvesugamn and a reasonably detailed description of the
circurnstances glvmg nse to a vmlatm lf a.ny -or;; 1f np vtolauon written notice to that effect.

"/Mad:ﬁcanon 7-- Use’ oj‘
to use adult valunteers to dlrectl v

"-".ectfy that the City of Madison would be authorized
urmg unannounced investigations.

j$¢ mmo r.g

ifes rhat rmnors participating in investigations be du'ectly
1 Z“ ducnng the investigation. y

The Assembly provmon
supervised by an emplcye af e agency

\/ﬁod:ﬁcanon 8 Lacal Complumce Surveys. Specify that the requirements regarding the
selection of retail autlets conducng af mvemgmmns and notification of the results of
investigations would'not apply 1o loedl e}j’am lo survey compliance with the prohibition against
selling tobacco producrs to. minors:, Specy"y that .informatiori obtained from unannounced
investigations canducted as:part. af local eﬁorts to' survey camp}tance with the prohibition cannot
be used for enforcement praceedmgs agam:r a retazler, mc}udmg the issuance of warnings or
citations or be mcluded in tfm lmur on rhe numbgr ofmvesn/ganans to be conducted as identified in

Modification 1. ./

,

The Assembly’ provxswn cmly provrdcs cemnn /éxccpuans for investigations conducted as
required under the tcdcral Syna.r r.uncndmcnt or by t!w ood and Drug Administration.

Let me know if thc mfonnatjon uontamed u;: [i'us memorandum does not accurately reflect the
agreement reached by the conferees '

RC/sas

Pige3,




Yacker; Tina

From: . Burnett, Douglas

Sent: Wednesday, September 29, 1999 8:01 PM

To: Carabell, Rachel; Yacker, Tina; Heifetz, Michael
Cc: Healy, Brett

Subject: Final Synar deal

| want to confirm what Rep. Foti and Sen. Chvala agreed on as modifications to the 9-27-99 memo from Rachel on Synar:

On modification 2, instead of that provision, photographs would have to be kept on file for investigations which result in
prosecutions until the disposition of the case.

In addition to modification 8, Madison would be exempted from the provisions of the new subchapter.
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ASSEMBLY AMENDMENT, ;L(,w\

TO ASSEMBLY SUBSTITUTE AMENDMENT 1,
TO 1999 ASSEMBLY BILL 133

At the locations indicated, amend the substitute amendment as follows:

1. Page 1092, line 20: after that line insert:
“SECTION 2033p. 111.35 (2) (d) of the statutes is amended to read:

111.35 (2) (d) Constitutes a violation of s. 938.983 254.92 (2).”.

2. Page 1139, line 11: after that line insert:

“SECTION 2165m. 134.66 (2) (a) of the statutes is amended to read:

134.66 (2) (a) No retailer, manufacturer, distributor, jobber or subjobber, no
agent, employe or independent contractor of a retailer, manufacturer, distributor,
jobber or subjobber and no agent or employe of an independent contractor may sell
or provide for nominal or no consideration cigarettes or tobacco products to any
person under the age of 18, except as provided in s. 938.983 (3) 254.92 (2) (a). A

vending machine operator is not liable under this paragraph for the purchase of
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cigarettes or tobacco products from his or her vending machine by a person under the
age of 18 if the vending machine operator was unaware of the purchase.

SECTION 2165n. 134.66 (2) (b) 1. of the statutes is amended to read:

134.66 (2) (b) 1. A retailer shall post a sign in areas within his or her premises
where cigarettes or tobacco products are sold to consumers stating that the sale of
any cigarette or tobacco product to a person under the age of 18 is unlawful under
this section and s..9387983 254.92.

SECTION 2165p. 134.66 (2) (b) 2. of the statutes is amended 1;0 read:

134.66 (2) (b) 2. A vending machine operator shall attach a notice in a
conspicuous place on the front of his or her vending machines stating that the
purchase of any cigarette or tobacco product by a person under the age of 18 is

unlawful under s. 938-983 254.92 and that the purchaser is subject to a forfeiture of

not to exceed $25.”.

3. Page 1194, line 9: after that line insert:
“SECTION 2353sm. 227.01 (13) (zu) of the statutes is created to read:

227.01 (13) (zu) Establishes standards under subch. IX of ch. 254.”.

4. Page 1233, line 19: after that line insert:
“SECTION 2485g. Slibchapter IX (title) of chapter 254 [precedes 254.911] of the
statutes is created tb read:
CHAPTER 254
SUBCHAPTER IX
INVESTIGATIONS OF THE SALE OR
GIFT OF CIGARETTES OR
TOBACCO PRODUCTS TO MINORS
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SECTION 2485h. 254.911 of the statutes is created to read:

254.911 Definitions. In this subchapter:

(1) “Cigarette” has the meaning given in s. 139.30 (1).

(2) “Governmental regulatory authority” means the department; the local
health department, state agency or law enforcement agency with which the
department contracts under s. 254.916 (1) (a); or the person with whom the local
health department, state agency or law enforcement agency contracts under s.
254.916 (1) (a).

(3) “Law enforcement officer” has the meaning given in s. 165.85 (2) (c).

(4) “Retailer” has the meaning given in s. 134.66 (1) (g).

(5) “Retail outlet” means a place of business from which cigarettes or tobacco
products are sold at retail to consumers.

(6) “State agency” has the meaning given in s. 1.12 (1) (b).

(7) “Tobacco products” has the meaning given in s. 139.75 (12).

(8) “Tobacco vending machine” is any mechanical device that automatically
dispenses cigarettes or tobacco products when money or tokens are deposited in the
device in payment for the cigarettes or tobacco products.

(9) “Tobacco vending machine operator” means a person who acquires tobacco
products or stamped cigarettes from manufacturers, as defined in s. 134.66 (1) (e),
or permittees, stores them and sells them through the medium of tobacco vending
machines that he or she owns, operates or services and that are located on premises
that are owned or under the control of other persons.

(10) “Tobacco vending machine premises” means any area in which a tobacco
vending machine is located.

SECTION 2485j. 254.916 of the statutes is created to read:
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254.916 Departmént; authority. (1) (a) the administration of this

subchapter, the department may contract with local health departments, as agents

of the department, with a state agency or with law enforcement agencies of the state, -

at kasH>

conducted annualﬁat retail outlets, including sites of tobacco venzlin machincs, to
‘ G

survey overall levels of compliance with s. 134.66 (2) (a){{ A person with whom the

or of a county, city, village or town, to cause unannounced investigations to be

department contracts under this paragraph may contract with another person to
conduct the investigations. Except any survey conducted under 21 CFR part 897, the
survey under this subsection shall cover a range of retail outlets that are not
preselected on the basis of prior violations, in order to measure overall levels of
compliance as well as to identify violations. The survey shall be conducted so as to
provide a sample of retail outlets that reflects the distribution of minors throughout
the state and the distribution of the retail outlets throughout the state where minors
are likely to attempt to purchase cigarettes. The survey shalmc}gcifvall types of
retail outlets that are required to comply with s. 134.66 (2) (a). The department shall
use statistically sound sampling techniques in designing the annual sul;veys S0 as
to measure overall levels of compliance and shall stratify the sample so as to measure
compliance by type of retail outlet, including a private place of business other than
a retail establishment, but not including a barroom, as defined in s. 125.51 (3m) (a),
that is located on premises described in a license issued under s. 125.26 or 125.51 (3).

(b) The department, in consultation with retailers and governmental

regulatory authorities, shall establish standards for procedures and training for

conducting investigations under this section.
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(2) With the permission of his or her parent or guardian, a person under 18
years of age, but not under 15 years of age, may buy, attempf to buy or possess aﬁy
cigarette or tobacco product if all of the following are true:

(a) The person commits the act for the purpose of conducting an investigation
under this section.

(b) The person is directly supervised during the conducting of the investigation
by an adult employe of a governmental regulatory authority.

(c) The person has prior written authorization to commit the act from a
governmental regulatory authority or a district attorney or from an authorized agent
of a governmental regulatory authority or a district attorney.

(8) (a) All of the following, unless otherwise specified, apply in conducting
investigations under this section:

(a) If questioned about his or her age during the course of an investigation, the
minor shall state his or her true age.

(b) A minor may not be used for the purposes of an investigation at a retail
outlet at which the minor is a regular customer.

(c) The appearance of a minor may not be materially altered so as to indicate

greater age. | 7 Ve din %4 Fhe o "‘?”"@’JMM” h o on
T sanias Ay aqes g s ol
(d) A photograph or videotape of the minor shall be made before g After the
L prrlosuhen eeSafle S by
investigationgor series of investigationg Aot 0 2 ypans

o
e persofi who sold or distributed
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1 je| yesults of an'i

2 guvernme L;l regulatory autl 0; ity for a vio

3 the invéstigatior; shallh o/madekngy ( the-retof s _

4 iy rithin N@ours g,i%;r the occur; ep-c”é of 1:,( e A f:'olatio }ﬁis parégraph does not
5 . apﬁn]y to i;nvgsi,iggtioné;§endyqted_gn§er a g:rﬁnt receiw.red under 42 USC 300x-021.
“6 W)“@ cept with respect to investigations conducted under 42 USC 300x~021 or

7 21CFR partqszw , all of the following information shall be reported to the department,

8 and to the retailer, within 10 days after the conduct of an investigation under this

9 section: |
10 1. The name and position of the governmental regulatory authority employe
11 who directly supervised the investigation.

12 2. The age of the minor.

13 3. The date and time of the investigation.

14 4. A reasonably detailed description of the circumstances giving rise to a
15 violation, if any, or, if there is no violation, written notice to that effect.

16 5. Any other relevant information requested by the department.

17 (4) Noresults of an investigation conducted under this section may be included
18 in the survey specified under sub. (1) if it is proved that the requirements under sub.
19 (3) were not met in conducting the investigation.

20 (5) No evidence obtained during or otherwise arising from the course of an
21 investigation under this section that is used to prosecute a person for a violation of

ov C&M\

22 s. 134.66 (2) (a)/may be used in the prosecution of an alleged violation of s. 125.07 (3).
23 (8) The department shall compile the results of investigations performed under
24 this section and shall prepare an annual report that reflects the results for

25 submission with the state’s application for federal funds under 42 USC 300x—21. The
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1 report shall be published for public comment at least 60 days before the beginning

2. of negotiations under sub. (7).

3 (7) The department shall strive annually to negotiate with the federal

4 department of health and human services realistic and attainable interim

5 performance targets for compliancg with 42 USC 300x-26.

6 (8) A governmental regulatory agency under this section shall meet standards

7 established by the department of health and family services. The department shall

8 annually evaluate the investigation program of each governmental regulatory

9 authority. If, at any time, a governmental regulatory authority fails to meet the
10 standards, the department of health and family services may terminate the contract
11 under sub. (1).
12 (9) The department shall provide education and training to governmental
13 regulatory authorities to ensure uniformity in the enforcement of this subchapter.
14 (10) This section does noi: limit the authority of the department to investigate
15 establishments in jurisdictional areas of governmental regulatory authorities if the
16 department investigates in response to an emergency, for the purbose of monitoring
17 | and evaluating the governmental regulatory authority’s investigation and
18 enforcement program or at the request of the governmental regulatory authority.
19 (11) The department shall hold a hearing under ch. 227 if any interested

20 person, in lieu of proceeding under ch. 68, appeals to the department alleging that -

21 the person making an investigation of the appellant has a financial interest in a
22 regulated cigarette and tobacco product retailer, tobacco vénding machine operator,
23 tobacco vending machine premises or tobacco vénding machine which may interfere

24 with \gis or her ability to properly take that action. /e[/‘g /s 7 —
/‘“"“’“’“ ;,

F 25 SECTION 2485L. 254.92 (2) (b) of the statutes is created to read: /
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254,92 (2) (b) A person under 18 years of age, but not under 15 years of age,
may purchase, attempt to purchase or pdssess cigarettes or tobacco products in the
course of his or her participation in an investigation under s. 254.916 that is

conducted in accordance with s. 254.916 (3).”.

5. Page 1419, line 18: after that line insert:
“SECTION 3072g. 778.25 (1) (a) 4. of the statutes is repealed.”.

6. Page 1436, line 16: after that line insert:

“SECTION 3176m. 938.983 (title) of the statutes is renumbered 254.92 (title)
and amended to read:

254.92 (title) Purchase or possession of cigarettes or tobacco products
by person under 18 prohibited.

SECTION 3176n. 938.9883 (1) of the statutes is rcpealed.

SECTION 3176p. 938.983 (2) (intro.), (a) a;ld (c) of the statutes are consolidated,
renumbered 254.92 (2) (intro.) and amended to read:

254.92 (2) (intro.) Exeept-as-providedinsub—{(3);ne No person under 18 years
of age may do-any-of the following:{a)-Buyer purchase, attempt to buy-anyeigarette
or-tobaeeo produet—{(c)-Possess purchase or possess any cigarette or tobacco product-

except as follows:
SECTION 3176q. 938.983 (2) (b) of the statutes is renumbered 254.92 (1) and

amended to read:

254.92 (1) Falsely No person under 18 years of age may falsely represent his
or her age for the purpose of receiving any cigarette or tobacco product.

SECTION 3176r. 938.983 (3) of the statutes is renumbered 254.92 (2) (a) and

amended to read:
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254.92 (2) (a) A person under 18 years of age may purchase or possess
cigarettes or tobacco products for the sole purpose of resale in the course of
employment during his or her working hours if employed by a retailer licensed-under

SECTION 3176s. 938.983 (4) of the statutes is renumbered 254.92 (3) and
amended to read:

254.92 (3) Alaw enforcement officer shall seize any cigarette or tobacco product

nee that has been

sold to and is in the possession of a person under 18 years of age.
SECTION 3176t. 938.983 (5) of the statutes is repealed.”.

(END)
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(13) The requirements of subs. (1) to (12) do not apply to investigations of retail
establishments conducted by fhe city of Madison, or the local health department or
law enforcement agency of the city of Madison, in its jurisdictional area to determine

v
compliance with and to enforce s. 134.66 (2),

insert 6-5 A
(e) A governmental regulatory authority shall make a good faith effort to make
known to the retailer or the retailer’s employe or agent, within 72 hours after the
occurrence of the violation, the results of an investigation, including the issuance of

any citation by a governmental regulatory authority for a violation that occurs

during the conduct of the investigation.
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LFB-:......Carabell — Tobacco compliance investigations/survey
FoR 1999-01 BUDGET — NOT READY FOR INTRODUCTION
ASSEMBLY AMENDMENT,

TO ASSEMBLY SUBSTITUTE AMENDMENT 1,
TO 1999 ASSEMBLY BILL 133

At the locations indicated, amend the substitute amendment as follows:

1. Page 1092, line 20: after that line insert:
“SECTION 2033p. 111.35 (2) (d) of the statutes is amended to read:

111.35 (2) (d) Constitutes a violation of s. 938.982 254 .92 (2).”.

2. Page 1139, line 11: after that line insert:

“SECTION 2165m. 134.66 (2) (a) of the statutes is amended to read:

134.66 (2) (a) No retailer, manufacturer, distributor, jobber or subjobber, no
agent, employe or independent contractor of a retailer, manufacturer, distributor,
jobber or subjobber and no agent or employe of an independent contractor may sell

or provide for nominal or no consideration cigarettes or tobacco products to any
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person under the age of 18, except as provided in s. 938:983-(3} 254.92 (2) (a). A

vending machine operator is not liable under this paragraph for the purchase of
cigarettes or tobacco products from his or her vending machine by a person under the
age of 18 if the vending machine operator was unaware of the purchase.

SECTION 2165n. 134.66 (2) (b) 1. of the statutes is amended to read:

184.66 (2) (b) 1. A retailer shall post a sign in areas within his or her premises
where cigarettes or tobacco products are sold to consumers stating that the sale of
any cigarette or tobacco product to a person under the age of 18 is unlawful under
this section and s. 938.983 254.92.

SECTION 2165p. 134.66 (2) (b) 2. of the statutes is amended to read:

134.66 (2) (b) 2. A vending machine operator shall attach a notice in a
conspicuous place on the front of his or her vending machines stating that the
purchase of any cigarette or tobacco product by a person under the age of 18 is
unlawful under s. 938,982 254 92 and that the purchaser is subject. to a forfeiture of
not to exceed $25.”.

3. Page 1194, line 9: after that line insert:

“SECTION 2858sm., 227.01 (13) (zu) of the statutes is created to read:

927.01 (18) (zu) Establishes standards under subch. IX of ch: 254.”,

4, Page 1233, line 19: after that line insert:
“SECTION 2485g. Subchapter IX (title) of chapter 254 [precedes 254.911] of the
statutes is created to read:
CHAPTER 254
SUBCHAPTER IX

INVESTIGATIONS OF THE SALE OR
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GIFT OF CIGARETTES OR
TOBACCO PRODUCTS TO MINORS

SECTION 2485h. 254.911 of the statutes is created to read:

254.911 Definitions. In this subchapter:

(1) “Cigarelte” has the meaning given in s. 139.30 (1).

(2) “Governmental regulatory authority” means the department; the local
health department, state agency or law enforcement agency with which the
department contracts under s. 254.916 (1) (a); or the person with whom the local
health department, state agency or law enforcement agency contracts under s.
254.916 (1) (a).

(8) “Law enforcement officer” has the meaning given in s. 165.85 (2) (¢).

(4) “Retailer” has the meaning given in 8. 134.66 (1) (g).

(5) “Retail outlet” means a place of business from which cigarettes or tobacco
products are sold at retail to consumers.

() “State agency” has the meaning given in s. 1.12 (1) (b).

(7) “Tobacco products” has the meaning given in s. 139.75 (12).

(8) “Tobacco vending machine” is any mechanical device that automatically
dispenses cigarettes or tobacco products when money or tokens are deposited’ir'l the
device in payment for the cigarettes or tobacco products.

(9) “Tobacco vending machine operator” means a person who acquires tobacco
products or stamped cigarettes from manufacturers, as defined in s. 134.66 (1) (e),
or permittees, stores them and sells them through the medium of tobacco vending
machines that he or she owns, operates or services and that are located on premises

that are owned or under the control of other persons.
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(10) “Tobacco vending machine premises” means any area in which a tobacco
vending machine is located.

SECTION 2485j. 254.916 of the statutes is created to read:

254916 Department; authority. (1) (a) In the administration of this
subchapter, the department may contract with local health departments, as agents
of the department, with a state agency or with law enforcement agencies of the state,
or of a county, city, village or town, to cause unannounced investigations to be

conducted at least annually at retail outlets, including sites of tobacco vending

machines, to survey overall levels of compliance with s. 134.66 (2) (a) and (am).

o e

may contract with another person to conduct the investigations. Except any survey
conducted under 21 CFR part 897, thé survey under this subsection shall cover a
range of retail outlets that are not preselected on the basis of prior violations, in order
to measure overall levels of compliance as well as to identify violations. The survey
shall be conducted so as to provide a sample of retail outlets that reflects the
distribution of minors throughout the state and the distribution of the retail outlets
throughout the state where minors are likely to attempt to purchase cigarettes. The
survey shall include all types of retail outlets that are required to comply with s.
184.66 (2) (a) and (am). The department shall use statistically sound sampling
techniques in designing the annual surveys so as to measure overall levels of
compliance and shall stratify the sample soastomeasure compliance by type of retail

outlet, including a private place of business other than a retail establishment, but
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ot including a barroom as deﬁnea in sw 125 51 (3m) (a), that is located on premises
described in a license issued under s. 125.26 or 125.51 (3).

(b) The department, in consultation with retailers and governmental
regulatory authorities, shall establish standards for procedures and training for
conducting investigations under this section.

(2) With the permission of his or her parent or guardian, a person under 18
years of age, but not under 15 years of age, may buy, attempt to buy or possess any
cigarette or tobacco product if all of the following are true:

(a) The person commits the act for the purpose of conducting an investigation
under this section.

(b) The person is directly supervised during the conducting of the investigation
by an adult employe of a governmental regulatory authority.

(¢) The person has prior written authorization to commit the act from a
governmental regulatory authority or a district attorney or from an authorized agent
of a governmental regulatory authority or a district attorney. |

(8) (a) All of the following, unless otherwise specified, apply in conducting

investigations under this section:

(a) If questioned about his or her age during the course of an investigation, the

minor shall state his or her true age.

(b) A minor may not be used for the purposes of an investigation at a retail
outlet at which the minor is a regular customer.

(¢) The appearance of a minor may not be materially altered so as to indicate

greater age.

(d) A photograph or videotape of the minor shall be made before or after the

investigation or series of investigations on the day of the investigation or series of
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investigations. If a prosecution results from an investigation, the photograph or
videotape shall be retained until the final disposition of the case.

(e) A governmental regulatory authority shall make a good faith effort to make
known to the retailer or the retailer’s employe or agent, within 72 hours after the
occurrence of the violation, the results of an investigation, including the issuance of
any citation by a governmental regulatory authority for a violation that occurs
during the conduct of the investigation. This paragraph does not apply to
investigations conducted under a grant received under 42 USC 300x-021.

(f) Except with respect to investigations conducted under 42 USC 300x—-021 or
21 CFR part 897, all of the following information shall be reported to the department,
and to the retailer, within 10 days after the conduct of an investigation under this
section:

1. The name and position of the governmental regulatory authority employe
who directly supervised the investigation.

2. The age of the minor.

3. The date and time of the investigation.

4. A reasonably detailed description of the circunistances giving rise to a
violation, if any, or, if there is no violation, written notice to that effect.

5. Any other relevant information requested by the department.

(4) No results of an investigation conducted under this section may be included
in the survey specified under sub. (1) if it is proved that the requirements under sub.
(8) were not met in conducting the investigation.

(5) No evidence obtained during or otherwise arising from the course of an

investigation under this section that is used to prosecute a person for a violation of
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s. 134.66 (2) (a) or (am) may be used in the prosecution of an alleged violation of s.
125.07 (3).

(6) The department shall compile the results of investigations performed under
this section and shall prepare an annual report that reflects the results for
submission with the statc’s application for federal funds under 42 USC 300x-21. The
report shall be published for public comment at least 60 days before the beginning
of negotiations under sub. (7).

(7) The department shall strive annually to negotiate with the federal
department of health and human sérvices realistic and attainable interim
performance targets for compliance with 42 USC 300x-26. |

(8) A governmental regulatory agency under this section shall meet standards
established by the department of health and family services. The department shall
annually evaluate the investigation program of each governmental regulatory
authority. If, at any time, a governmental regulatory authority fails to meet the
standards, the department of health and family services may terminate the contract
under sub. (1).

(9) The department shall provide education and training to governmental
regulatory authorities to ensure uniformity in the enforcement of this subchapter.

(10) This section does not limit the authority of the department to investigate
establishments in jurisdictional areas of governmental regulatory authorities if the
department investigates in response to an emergency, for the purpose of monitoring
and evaluating the governmental regulatory authority’s investigation and
enforcement program or at the request of the governmental regulatory authority.

(11) The department shall hold a hearing under ch. 227 if any interested

person, in lieu of proceeding under ch. 68, appeals to the department alleging that
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the person making an/investigation of the appellant has a financial interest in a

/
regulated cigarett 4nd tobacco product retailer, tobacco vending machine operator,
tobacco vending /écjhine premises or tobacco vending machine which may interfere
/
with his or he¥ ability to properly take that action.

(12) 'This section does not apply to surveys conducted by local units of

government to determine overall levels of compliance with s. 134.66

(2)(a)and (am). No results obtained under such surveys may be used for the purpose
of issuing waril\ings or citations or any other enforcement mechanism.

(13) The requirements of subs. (1) to (12) do not apply to investigations of retail
establishments conducted by the city of Madison, or the local health department or
law enforcement agency of the city of Madison, in its jurisdictional area to determine
compliance with and to enforce s. 134.66 (2).

SECTION 2485L. 254.92 (2) (b) of the statutes is created to read:

254.92 (2) (b) A person under 18 years of age, but not under 15 years of age,
may purchase, attempt to purchase or possess cigarettes or tobacco products in the

course of his or her participation in an investigation under s. 254.916 that is
conducted in accordance with s. 254.916 (3).”.

5. Page 1419, line 18: after that line insert:

“SECTION 3072g. 778.25 (1) (a) 4. of the statutes is repealed.”.

6. Page 1436, line 16: after that line insert:

“SECTION 8176m. 938.983 (title) of the statutes is renumbered 254.92 (title)

and amended to read:

254.92 (title) Purchase or possession of cigarettes or tobacco products

by person under 18 prohibited.
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SECTION 3176n. 938.983 (1) of the statutes is repealed.

SecTION 3176p. 938.983 (2) (intro.), (2) and (c) of the statutes are consolidated,
renumbered 254.92 (2) (intro.) and amended to reéd:

254.92 (2) (intro.) Except-as-providedinsub-(3);no No person under 18 years
of age may do-anyofthe following:(a) Buy or purchase, attempt to buyanycigarette
ortobacco product—e)-Possess purchase or possess any cigarette or tobacco product-

except as follows:
SECTION 3176q. 938.983 (2) (b) of the statutes is renumbered 254.92 (1) and

amended to read:

254.92 (1) Ealsely No person under 18 years of age may falsely represent his
or her age for the purpose of receiving any cigarette or tobacco product.

SECTION 3176r, 938.983 (3) of the statutes is renumbered 254.92 (2) (a) and
amended to read:

254,92 (2) (a) A person under 18 years of age may purchase or possess
cigarettes or tobacco products for the sole purpose of resale in the course of
employment during his or her working hours if employed by a retailer licensed-under

SECTION 3176s. 938.983 (4) of the statutes is renumbered 254.92 (3) and

amended to read:

954.92 (3) Alaw enforcement officer shall seize any cigarette or tobacco product

e that has been

sold to and is in the possession of a person under 18 years of age.
SECTION 3176t. 938.983 (5) of the statutes is repealed.”.

(END)
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ASSEMBLY AMENDMENT,

TO ASSEMBLY SUBSTITUTE AMENDMENT 1,
TO 1999 ASSEMBLY BILL 133

At the locations indicated, amend the substitute amendment as follows:

1. Page 1092, line 20: after that line insert:

“SECTION 2033p. 111.35 (2) (d) of the statutes is amended to read:

111.35 (2) (d) Constitutes a violation of s. 938:983 254.92 (2).".

2. Page 1139, line 11: after that line insert:

“SECTION 2165m. 134.66 (2) (a) of the statutes is amended to read:

134.66 (2) (a) No retailer, manufacturer, distributor, jobber or subjobber, no
agent, employe or independent contractor of a retailer, manufacturer, distributor,
jobber or subjobber and no agent or employe of an independent contractor may sell

or provide for nominal or no consideration cigarettes or tobacco products to any



© O =N &

10
11
12
13
14
15

16
17
18

19
20
21
22
23
24

1999 - 2000 Legislature -2- Tkgﬁﬁf:ﬁf‘f

person under the age of 18, except as provided in s. 938:983-(3) 254.92 (2) (a). A
vending machine operator is not liable under this paragraph for the purchase of
cigarettes or tobacco products from his or her vending machine by a person under the
age of 18 if the vending machine operator was unaware of the purchase.

SECTION 2165n. 134.66 (2) (b) 1. of the statutes is amended to read:

134.66 (2) (b) 1. A retailer shall post a sign in areas within his or her premises
where cigarettes or tobacco products are sold to consumers stating that the sale of
any cigarette or tobacco product to a person under the age of 18 is unlawful under
this section and s. 938.983 254.92.

SECTION 2165p. 134.66 (2) (b) 2. of the statutes is amended to read:

134.66 (2) (b) 2. A vending machine operator shall attach a notice in a
conspicuous place on the front of his or her vending machines stating that the
purchase of any cigarette or tobacco product by a person under the age of 18 is

unlawfui under s. 938.983 254.92 and that the purchaser is subject to a forfeiture of

not to exceed $25.”.
3. Page 1194, line 9: after that line insert:
“SECTION 2353sm. 227.01 (13) (zu) of the statutes is created to read:

297.01 (18) (zu) Establishes standards under subch. IX of ch. 254.”.

4. Page 1233, line 19: after that line insert:
“SECTION 2485g. Subchapter IX (title) of chapter 254 [precedes 254.9 11]of the
statutes is created to read:
CHAPTER 254
SUBCHAPTER IX
INVESTIGATIONS OF THE SALE OR
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GIFT OF CIGARETTES OR
TOBACCO PRODUCTS TO MINORS

SECTION 2485h. 254.911 of the statutes is creéted to read:

254.911 Definitions. In this subchapter:

(1) “Cigarette” has the meaning given in s. 139.30 (1).

(2) “Governmental regulatory authority” means the department; the local
health department, state agency or law enforcement agency with which the
department contracts under s. 254.916 (1) (a); or the person with whom the local
health department, state agency or law enforcement agency contracts under s.
254.916 (1) (a).

(8) “Law enforcement officer” has the meaning given in s. 165.85 (2) (c).

(1) “Retailer” has the meaning given in s. 134.66 (1) (g).

(5) “Retail outlet” means a place of business from which cigarettes or tobacco
products are sold at retail to consumers.

(6) “State agency” has the meaning given in s. 1.12 (1) (b).

(7) “Tobacco products” has the meaning given in s. 139.75 (12).

(8) “Tobacco vending machine” is any mechanical device that automatically
dispenses cigarettes or tobacco products when money or tokens are deposited in the
device in payment for the cigarettes or tobacco products.

(9) “Tobacco vending machine operator” means a person who acquires tobacco
products or stamped cigarettes from manufacturers, as defined in s. 134.66 (1) (e),
or permittees, stores them and sells them through the medium of tobacco vending
machines that he or she owns, operates or services and that are located on premises

that are owned or under the control of other persons.



10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

1999 — 2000 Legislature -4- ‘ Tk?ﬁlﬁf,;f

(10) “Tobacco vending machine premises” means any area in which a tobacco
vending machine is located.

SECTION 2485j. 254.916 of the statutes is created to read:

254,916 Department; authority. (1) (a) In the administration of this
subchapter, the department may contract with local health departments, as agents
of the department, with a state agency or with law enforcement agencies of the state,
or of a county, city, village or town, to cause unannounced investigations to be
conducted at least annually at retail outlets, including sites of tobacco vending
machines, to survey overall levels of compliance with s. 134.66 (2) (a) and (am). A
person with whom the department contracts under this paragraph may contract
with another person to conduct the investigations. Except any survey conducted
under 21 CFR part 897, the survey under this subsection shall cover a range of retail
outlets that are not preselected on the basis of prior violations, in order to measure
overall levels of compliance as well as to identify violations. The survey shall be
conducted so as to provide a sample of retail outlets that reflects the distribution of
minors throughout the state and the distribution of the retail outlets throughout the
state where minors are likely to attempt to purchase cigarettes. The survey shall
include all types of retail outlets that are required to comply with s. 134.66 (2)(a)and
(am). The department shall use statistically sound sampling techniquesin designing
the annual surveys so as to measure overall levels of compliance and shall stratify
the sample so as to measure compliance by type of retail outlet, including a private
place of business other than a retail establishment, but not including a barroom, as
defined in s. 125.51 (3m) (a), that is located on premises described in a license issued

under s. 125.26 or 125.51 (3).
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(b) The department, in consultation with retailers and governmental
regulatory authorities, shall establish standards for procedures and training for
conducting investigations under this section.

(c) No retailer may be subject to unannounced investigations more than twice
annually unless the retailer is found to have violated s. 134.66 (2) (a) or (am) during
each investigation. Investigations conducted under sub. (12) may not be considered
unannounced investigations for purposes of this paragraph.

(2) With the permission of his or her parent or guardian, a person under 18
years of age, but not under 15 years of age, may buy, attempt to buy or possess any
cigarette or tobacco product if all of the following are true:

(a) The person commits the act for the purpose of conducting an investigation
under this section.

(b) The person is directly supervised during the conducting of the investigation
by an adult employe of a governmental regulatory authority.

(c) The person has prior written authorization to commit the act from a
governmental regulatory authority or a district attorney or from an authorized agent
of a governmental regulatory authority or a district attorney.

(8) (a) All of the following, unless otherwise specified, apply in conducting
investigations under this section:

(a) If questioned about his or her age during the course of an investigation, the
minor shall state his or her true age.

(b) A minor may not be used for the purposes of an investigation at a retail
outlet at which the minor is a regular customer.

(c) The appearance of a minor may not be materially altered so as to indicate

greater age.
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(d) A photograph or videotape of the minor shall be made before or after the
investigation or series of investigations on the day of the investigation or series of
investigations. If a prosecution results from an investigation, the photograph or
videotape shall be retained until the final disposition of fhe case.

(e) A governmental regulatory authority shall make a good faith effort to make
known to the retailer or the retailer’s employe or agent, within 72 hours after the
occurrence of the violation, the results of an investigation, including the issuance of
any citation by a governmental regulatory authority for a violation that occurs
during the conduct of the investigation. This paragraph does not apply to
investigations conducted under a grant received under 42 USC 300x-021.

(f) Except with respect to investigations conducted under 42 USC 300x—021 or
21 CFR part 897, all of the following information shall be reported to the department,
and to the retailer, within 10 days after the conduct of an investigation under this
section: |

1. The name and position of the governmental regulatory authority employe
who directly supervised the investigation.

2. The age of the minor.

3. The date and time of the investigation.

4. A reasonably detailed description of the circumstances giving rise to a
violation, if any, or, if there is no violation, written notice to that effect.

5. Any other relevant information requested by the department.

(4) No results of an investigation conducted under this section may be included
in the survey specified under sub. (1) if it is proved that the requirements under sub.

(8) were not met in condueting the investigation.
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(5) No evidence obtained during or otherwise arising from the course of an
investigation under this section that is used to prosecute a person for a violation of
s. 134.66 (2) (a) or (am) may be used in the prosecution of an alleged violation of s.
125.07 (3).

(6) The department shall compile the results of investigations performed under
this section and shall prepare an annual report that reﬂectg the results for
submission with the state’s application for federal funds under 42 USC 300x—21. The
report shall be published for public comment at least 60 days before the beginning
of negotiations under sub. (7).

(7) The department shall strive annually to negotiate with the federal
department of health and human services realistic and attainable interim
performance targets for compliance with 42 USC 300x-26.

(8) A governmental regulatory agency under this section shall meet standards
established by the department of health and family services. The department shall
annually evaluate the investigation program of each governmental regulatory
authority. If, at any time, a governmental regulatory authority fails to meet the
standards, the department of health and family services may terminate the contract

under sub. (1).

(9) The department shall provide education and training to governmental
regulatory authorities to ensure uniformity in the enforcement of this subchapter.

(10) This section does not limit the authority of the department to investigate
establishments in jurisdictional areas of governmental regulatory authorities if the
department investigates in response to an emergency, for the purpose of monitoring
and evaluating the governmental regulatory authority’s investigation and

enforcement program or at the request of the governmental regulatory authority.
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(11) The departmeht shall hold a hearing under ch. 227 if any interested
person, in lieu of proceeding under ch. 68, appeals to the department alleging that
the person making an investigation of the appellant has a financial interest in a
regulated cigarette and tobacco product retailer, tobacco vending machine operator,
tobacco vending machine premises or tobacco vending machine which may interfere
with his or her ability to properly take that action.

(12) This section does not apply to surveys conducted by local units of
government that have not entered into a contract under sub. (1), to determine overall
levels of compliance with s. 134.66 (2) (a) and (am). No results obtained under such
surveys may be used for the purpose of issuing warnings or citations or any other
enforcement mechanism.

(18) The requirements of subs. (1) to (12) do not apply to investigations of retail
establishments conducted by the city of Madison, or the local health department or
law enforcement agency of the city of Madison, in its jurisdictional area to determine
compliance with and to enforce s. 134.66 (2).

SECTION 2485L. 254.92 (2) (b) of the statutes is created to read:

254.92 (2) (b) A person under 18 years of age, but not under 15 years of age,
may purchase, attempt to purchase or possess cigarettes or tobacco products in the
course of his or her participation in an investigation under s. 254.916 that is
conducted in accordance with s. 254.916 (3).”.

5. Page 1419, line 18: after that line insert:

“SECTION 3072g. 778.25 (1) (a) 4. of the statutes is repealed.”.

6. Page 1436, line 186: after that line insert:
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“SEcTION 3176m. 938.983 (title) of the statutes is renumbered 254.92 (title)
and amended to read:

254.92 (title) Purchase or possession of cigarettes or tobacco products
by person under 18 prohibited.

SECTION 3176n. 938.983 (1) of the statules is repealed.

SECTION 3176p. 938.983 (2) (intro.), (a) and (c) of the statutes are consolidated,
renumbered 254.92 (2) (intro.) and amended to read: '

254.92 (2) (intro.) Except-as-provided-in-sub(3);ne No person under 18 years
of age may do-any-ofthe following:{a)-Buyor purchase, attempt to buy-anyeigarette
ortobacecoproduct—(e)Possess purchase or possess any cigarette or tobacco product-

except as follows:
SECTION 3176q. 938.983 (2) (b) of the statutes is renumbered 254.92 (1) and

amended to read:

254.92 (1) Ealsely No person under 18 years of age may falsely represent his
or her age for the purpose of receiving any cigarette or tobacco product.

SECTION 8176r. 938.983 (3) of the statutes is renumbered 254.92 (2) (a) and
amended to read:

254.92 (2) (a) A person under 18 years of age may purchase or possess
cigarettes or tobacco products for the sole purpose of resale in the course of
employment during his or her working hours if employed by a retailer licensedunder

SECTION 3176s. 938.983 (4) of the statutes is renumbered 254.92 (3) and

amended to read:
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254.92 (3) Alaw enforcement officer shall seize any cigarette or tobacco product

h en

sold to and is i e si erson under 18 rs of age.

SECTION 3176t. 938.983 (5) of the statutes is repealed.”.

(END)



